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] hick threuten the peace, safety, andjor ausbility of
R oo hmimd:%::;g:e a;u of justice or propristy that they may mmnab{y
the notions of xin

B A fr e Taate which ae sutregs in
e e e : )
m:? z:a:iﬁnn ﬁ-om being exposed to them. A free society should not artemp: to impose

held by any one segmont af ixs population upon the entire body poliric.”

Seientific and techaological advances
gro changing human existence. Men have
explared the moon and _transph_mtod
human crgans by applyiag ral
empirical methods to bke solution of
both comerate mnd theoratical problems.
Computers and machines are reloasiog
men from traditional patterns of labor.
Incvitably, the indlvidual will find him-
sl with increased leisure time, and will
use e porton of that time to agage ln
etivitivs which, through the years, have
been termed “sin”

Sinfyl acts are those which involve
~the wilful breaking of religious or moral
law.”! Thay are acts which threaten the
fmmortal soul of the actor. Whn:‘ is
thought to be sinful will. of nesessity,
vary from Individual to individual within
& gogisty. depending on such factors as
difforing veligious orientation, ethnic
custome or traditions, snvironmentsl,
training and personal experiences.

Binful acts upd illegal acts are mot
eynonymaug. Illegal acts ure, by simple
definition. thosa prohibited by law. “The
term does not imply that the act spoken
of iy immora) ar wicked, it implies only
s breach of the law."?

In a free society. {llegal acts should
be limited to those which threaten ths
peace. safety and/or stability of the
society, including those which s outregs
ita citizens’ sense of justice ar propriaty
that they mey ressonably demand pro-
taction from being exposed to them, A
free pociety should not attempt to impose
the notions of pin held by any one seg.
went of its populetion upon the entire
body palitic.

Megal acts srm between man and man;
ainful acts ave between man snd God.
Some acts may he both illegal end sin-
ful, They may harm the actor'z fallaw
man in ways which justify restraint of
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Mr. Cornblgtt iz o partner in the
Mirne, Nowels, Tumen, Fundlor,

Cornbiat: & Mogee law firm.
Asbury Park

1o actor by the society. But acts which
ﬂ merdybym — which perhapa threaten
the soul of the actor, but do po temporal
harm to others — ought not ba punished
by man.

“We gtand, in this Natian, for the propo-
pition that the best government is the t

‘least government. Our laws are based

upon the consenty or ot least the acgui- F,
eacence, of the A gociety may :
be greatly weakened by the enactment :
of even a single statute which ia subptan-

tially ignored by its populace. Successful,
large-scale flouting of & single law may
lead to general contempt for all lawa and
lepgal processes,

Citlzens will reject attempts to pro-
vent them from engaging in whot they
balieve in fustifiable private conduct.
Prohibition showld have taught s thac
where criminal sanctions are employed in
the attampt to regnlato personal condost,
many citivens will becoma reluctent law
breskers, rather than curtail their pri- ’
vate gctivities. Creation of Jaw breakers 2
in this manner js countar productive to
the society.

Now Jersey has numerous statutes
which purport ta rogunlate the condust
of competant, consenting adults in pr
vate. Thia articla deals with fornication,
gambling, sodomy and proaritution
statutes. Such statutes have been part
of our criminal jurisprudence for many
years. It is submitted that they should
be abolished. They are unmecessary-
Thoy reflect neithar the belisfs nor the
actual practices of Iarge pumbers of our - .
citizens. Greater ham results from their |-
continuance than wonld resulc from thelr . -
abalition. Finally, thay ara mntithotical ;3.
to the concept of a constitutionatly
protaceed vight of privacy. ‘ :

FORNICATION :

MN.J.8 2A:110-1 provides: “Any per

son who commits fornieation in guilty of
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A misdermeanor and ghall be punished
by & fine of not more than $50.00 or by
imprisonment for not more than six
months or hoth.” .

. Tha Bible scorns fornicators? and con-
demns them to eternal fire,

In State v. Catnlawe,” the defendant
wee convicted in Municipal Court and,
on Appeal, in County Court, of failing to
glve a good aceount of himself (N.1.8
2A:170-1). He was sentenced to six
months in the county jail and fined
850.060. The defondant had been appre-
hended wandering about the streete of
Pateyson in the early hours of the mom-
ing. The state contended and the defen-
dant, by fair implication, admitted, that
his purpose had been to find a woman
‘with whom he might have wexusl inter-
couree. The Appeliate Division held that
the proofs were such that a trial Court
could reasonably find that the defendant’s
pucpose was to have unlawful sexual
intereomree and that m finding of such
& purpose. together with the other pres
requisites get forth in N.I.S. 2A:170-),
would justify s conviction, Thus, in New
Jersey you pot only ¢an go to jafl for

- sex oot of wedlock, you can go to jail

> for looking for the oppartunity to have

A such sex.

') It is eubmitted that thie emacks of

' : "thaught-crime.” Catalano committed

, - B0 overe act. He harmed no one. He was.
. admittedly, soeking the opportunity to

- commit an illepal act, for “unlawfyul
. 8oxwel intercourse . . | i, & cripe.”¢

" Leaving the question of whether Cata-
:*lano's action in searching for the chanes

5<% commit fornication was criminal, per

5| % it 18 propor to inquire whother forni-

#6atian should be proscribed conduct

; ‘Under onr criminal esde.

e Simple fornication woe not criminal
_-;hﬂ'lt early daye of the Republis, axcapt
i”&'? ths fornication was followed b
#he birth of an illegitimate ch0d.” . -
@ Imow, from the work of Dr. Kinsey

d his successors, that 76% of the adult

a'es In the United States have com-

Mitted fomication by age 20.* Wg Imow

G

%a_t 35% of the adult fernales in phe

puted State have committed fornica-
; "!ﬂmﬂb.'i‘hnmﬁgummmtn

Uct of the "New Marality," for Dr.
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Kinsey's intsrviews included our gracd-
parants’ generation. (It is reasonable
to assume that New Jerreynna, being
neither bettay nor worse than citizons of
any ather state, have conformed in their
conduct to these fgmres).

Here, then, is & statute which has
been extansively ignored for three gene-
Tations. No harm has occurred to the Scata
from this, except that the general dis-
regurd of this one law may be o factor
in the widespread contempt for all laws
which prevails in some segments of cur
aociety.

How meny prosecutérs cam, in good
consdenca, progecute violatars of this
atatute? How many judges are honestly
entitled 10 judge snch violators? Com.
duct proscribed by thia law is so univer

enlly il:.eﬂuﬂ that virtually none may .
cast ¢t

lirst ntone withaut hypocrigy,
This cannot be good law.

GAMBLING .

In 1957, Justice Jacobs, in m wall-
documentsd and geholarly opinion, ¢
pointed ont that gambling at common
law was not indictable unless it was
teinted with fraud, accompanied by 8
breach of the pouce, or wags contrary to

public policy for mome gpecial remson,
Lotterien, especlally, were common in
colonie] New Jersoy snd financed nume-
rour tducations! und religious inatitu-
tions. [t was not untll 1748 that the
Lagisiature found it ussful to repulate
gambling, declaring. in the preamble
to the Act, inter alin, that luttories and
ather paming might bs ", . . & great temp-
tation to vice, idleness. and tnmora-
Yity."3* The restrictive gambiling atatutes
of 1970 are the Act of the 1748, updated,
but based uptn the same moyal considara-
tions,

N.J.S. 2A:40-1 et seq. makes all wagera,
bets and gaming by chapce unlawiy) in
New Jersey. A loser may recover his lags
from 8 winner or gtakeholder by evil
action. ¥ Gaming with cards, dice, bil-
liards, elot machines, or ather games or
devices iz 8 misdemeancr, a¢ is book-
making or buying or selling and futerest
in 2 pool." A maere stakeholder is a mig-
demeunant,' gs is & landowner who por-
mits a borse race upon his land, apparent-
lyevmifthaeismwagerupontheaut-
come.'* Belling, or even giving, your
neighbor a share in your Irich Sweap-
ataken ticket also violates the gratuta.:s i

There ig u tings of hysteria in tha
gambling laws of New Jersay. Gambling
ls probibited in the moat swoeping lan-

The JOURNAL recognmizes tho
eottroversinl natare of this article,
end we invite the commentary of
our readars,

guage by the Conatitution of 1947, ' Thare
is a vigorous official public policy againat
all forms of gambling, which policy has
been approved by our highest Courtg, 0
Yot gambling flourishes in New Jersay.
Numerous public officiale have deeried
the volume of gambling which goos on
in the State. The suma of money which
g0 to organized crime from this setivity
ars immense.

There is s deer degire by large num-
bers of citizans to, fram time fo time,
hmnl] po‘:l some way, I;o;at.bail :ﬁad bape-

s proliferate in virtually every
offics, ahop, and iactory. Individuale
who cannot find time to go to a licensad
race track place bete with impunity.
Bookmalkers are all too easy to find. Law-
yera and lagisiatore play golf for small
osums of money) and sometimes, for large
sums af money. The numhbers “businesa”
flourishes,

Congidar thegs factors:

A. In 1969, when given the opportu-
nity to choose, tha electorate overwhelm.
"ingly mandated a State lottery.

B. A grossly disproportionate num-
ber of our palice officers az engaged
in epforcing the bling laws, et a
time when oo pglf,c: forcos are both
underataffed and overwarked.

C. The “public policy” is that no eiti-
#en may he lawfully permittad to do that
which hes a tendeney to ba Injurious to
the public ar ageipst the public good.:®
Which poliey would be lags injurious to
the public taday? — to imposs a revtric
tion which is largely unwanted and

-~

Sy

b

ignored by the citizenry, thrusts gov-
emment into the private activitine of
individuals, nnd permits organized oxi.
minals ta reap large, untaxed profits
from meeting people’s wanta; or to lfeenea
and tn'x. the profegsional bookmaker and
gngbhng npu-al:ll’on. imposing such regu.
NS a8 may be nerag to vent

abuses? ; s o
S0DOMY

Sodamy. and its penalty, are defined
by N.J.S. 2A:143-1 ag fallows: “Sodomy,
or the infnmauy crime egminst neture,
cammitted with man or besst, is a high
miademeanor, knd shall be punished by
a fine of not more than 85,000,600 ar by
imprisenment for not more than twenty
yours, or both *

The actz prohibited by the statute
21
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“bow oniy do | find your chent guilty
young man -« m also going to have a
ward with the paople at the law schoo!
about passing yon in Jurisprudence

is unusnally harsh, yet a0 quthority
P Y] ¢ sodomites 3

a throat to our soclety. N.J,8 2A:143-1
rostrains conduet which is hghly offen.
aive, but in no d;q
majarity. That eonduct regulated by
the statute i distagtefu)

PROSTITUTION
Prostitution {s defined by N.J.S.
2A:189.1 ag the givi Jvi

A responsible ressarchey roeently oug-
gested that prostitntion might be bio-
logically gdvantageous because it ean
help to preévent eeam) which

- <an lead to social disharmony in various

hmespdhdauthMbynur
Courts. Primarily the cases decided
nader the statute have involved 'anal
inmu::ehmm hu;ag:.:Suehinm
courae hag, traditional repugnane
z@ moot of our citizens and themuxs‘guh.

lmpressive moral precedents, ore
theless, this practics, properly tarmod

" “buggery.” is beleved to be the most

wiialy practiced forp of éexual expres-
sion between male homosexubls, 2 )

The Waolfenden Committeo made a
carefil analysis of the Englich and Scot.
tigh law relating to thip subject. Pollow.
ing axtensive testimony, the committee
found “no coavincing case for attaching
4 hoéavier pemalty to buggery on the
eround that §t may result in preater phy-

Sodoray is a basie, male homogexnal
act. Experta groatly disagree s to
whether the
whether he should be treated or Jeft alone
in bis subenlture.2* .

Albert Ellls, commenting on eriming)
sanctions againet homosexualn, wyote
recently:

“IL ip my comtentian that a fixed
or exclusively homosexunl in our
cantemporary soclety is wrong -
weaning inefficient. self{-defenting
and y disturbed — but
that he has sn inalienable right,
a8 &' human being, to be wreng,
and shonld never be persecuted or
punighed for his epyora.” 25

The ponalty of the above-cited statute

22

in aick or well, ;

ways.® The coptinning edstanco of
‘rostitution clearly chows that it asves
8oma burposes for soma poople. Without

‘a domand for her services, the prostitute

could not exist. ]

ME‘ md@ﬁ:ﬁmm qﬂsmdatocll’wieh
prostitution which nre proper pu jecta
for regulation by ‘eriminal statutop, So}-
gitation, by or behavioy, in any
public place. 15 offensive ¢o publie order
andafhwtsthesmofdemyofmost
citiaens. Procuring, Living on the smmn-
ingo of anothey's prostitution or mnin.
niningmm!muabmthe!mmwly
Nogal, It is clearly wyong thet pimps.
porosites, or unserapulous landlerds,
fnvalved thy & the w

This s not ta eay that society does
cotraping procea, Asreat in dis
courn pros .

S P gl e e
orim . The was
by the Wolfenden Commitpee:

mwdmﬁannsmmedﬁ
privato movale or with 6thicy) R
eanctions.' This does not mean
that gocicty itself can ba ing; t 7
far prostitutipn
hich any socisty
bo edvilized shonlyq
T eeek to rid itself; but this end
oconld be achiswed only through
mensures directad ta a better undsy
) mﬁlﬂaﬂﬁemﬁreu:dobﬁm.

ocamnod with montal health, moynl
maiziog Fuidan :;:*Tiﬁﬁﬁ
marrioge ance

mattera should ba given all posaible
encouragement, But wntd edurg.
.tHon and the mare] pmime of the
sommunity bring ahoue a changs
of ettitude towards the fact of pro-
:t:zuﬁo:; the law By iteslf cannot

“."

What zre the foregoing iustrations
interided to prova? Where doeg any of
-l Constanting's |

on wrote af- ting's

veforma, “Thero aro many of his l:‘ﬁ
which, as far ag they concern the rightg
«« - ol individuals . . + « &re morg propery
referved to the privata than the g::bhc
Jurisprudence of the emplye.”® Ag
gmmnmmud. Gib:bou'a critilem of
stantine may applind to some of

the staturer of New Jeveoy,
_It han been sbown rhat the atatutes

X upon concepis of “sin=,
Y“a'nmdm:;:nm the same thing
to all prople are sagments
population who believa that ein
io fated and inevitable.® Thare are those
whoholdthatalnisamanmdﬁu

2 Some would ugree with Hein.
lahmt“ainbmdtyudlajmﬁw.
all else {8 peceadiio™® There are also
those among us who refuse to aeLapt any
notions of gin whateoaver,

Thecited etatutes reflect the individual
hotions of the lswmakers. They ara fallp-
goeus in that &r: not manl::d au?;

woquiescence of the povernad.
these statutes ere thoss which are prob-
ably most eammonly broken by othar
wise law-abiding citizena.

There fs o popular, though undocn.
mented, belief held by many leymen
and lawyers that our criminal statutes
i mmpo that
moet men hust even y violators,
1tntun:huagguale:ﬁwa?::ad'ﬂtuhu
every thoughtful psraca wi involved
with the legiglative or Judicip] praseanse,
That such s beliel may be gronnded
fact may threaten the fimdnmental rootn
of our legat system. Lawe which habituat

New Jersey State BAR JOURNAL
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« mocked, ridicaled or ignored, the
* - Hcal strueture whieh is based upon ¢t
+ youst utimately collapse.

i}y are not, or eannot, be cbeysd by those

." who are to be governsd by them are at

pest & mockary. Where laws are wldely

We pride ourselves In being a prag-
matic peopla. Cur strength has been ounr
willingness o scoopt a.nd utilize honest
fact,  uncontaminated by praconceived
dogma. Our laws pre derived, as Justice
Holmes postulated. not from lopic, buc
from experience.’*

It e mppmpmte that e pragmatic

pecple chould permit laws which are,

'dumﬂnsh:mmly. observed more in the

breach than In the observence.

The calm and rational approach of the
Wolfenden Committee is more in keep-
ing with our traditions. Cutlining its
npproach, the committee anid:

It is not, in our view, tha function
of the law to intervene in the pyi.
vate livep of citizong, or to acek to
enforce any particular pattern of
behavior . . . .

Cartain forms of aexual behavior
are regarded by many as pinful,
morally wrong, or objectionsble
for veapome of conscience, or of
raliglous or culturz] tradition; and
such actions may be reprobated om
thege grounds.

19736255884

609-984-T901

Wa appreciats that opiniona will
differ as to what is offensive, in-
jurious or inimical to the comieon
good, and alao as to what consti-
tutes exploitation or corruption;
and that these opinions will be
based on morgl, soclal or oultural
otandards. We have basn guided
by eur estimate of the standards
of the community in general, re-
cognizing that they will not be
accapted by ell citizens, and that
our estimate of themo mey be mise
taken,
We have had to conaider the re-
lationship hetween the law and
public opinlon. It geems to us that
thero are two over-definite views
about this. Om the one hand, it
ia hald that the law ought to fol-
low behind public opinion, so that
the law can count on the support
of the community as a whols. On
the other hand, it je held ihat o
necessary purpose of the law ip to
lead or fortify public opinion, Oar-
tainly it is elear that if any legal
enoctment is markedly out of Eune
with public opinien, it will quick-
ly fall joto disreputs, »s
The problema discusped in this article
were pocently considerad by the then
Attorney General of New Jexrsay. In m
cavefully " ransoned, thought-provoking

DENIS F DRISCOLL
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“Is there any kind of money-back ar-
rangement on this retainer il 1| decide
to elope with this guy before I sie him
for breach of promisa?”

About to erte

the great
American

will?

Fall 1970

HMember Fedecs) Bepocdd losimuace Comporation
Mowlert Faltrsl Rrvurve Evitom

We have a long and pleasant history of working
with attorneys planning their ciients’ estates. We'd
welcome the apportunity of working with you. Writa

or call anytime.

Phone: 684-3300 or 473-5600
Offices throughout Northern New Jersey
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articls, the Honorable Arthur J. 5!!3 He added. "it is to guard the privacy

wrute: ‘
We shounld . , . gtudy the question
ss to whether icular acts showld
be designated as crimes. Indeed,

it is extyemely impartent in these
troubled times — when the

to raapond affectively — for ua to
take a hard, objective look st the
type of behavior we wish to pro-
gcxiba by eriminal sanctions. We
must facs up to the difficult ques-
tion rafead by the President's
Crime Commiseion over 20 months
ago — how mmchi of the present
difficulty confranting law enfores-
raent ia devived from the traditional
aesignomonnt to it of controlling be-
havior, which in the light of ¢on-
tanporary ‘mores and advanced
medical knewledge rany not be a
criminal problem?
‘In elaborating an this concspt the
commission sald the timo haa comn
10 reappraiss the concspt that pass-
ing a Iaw curea social ailmeents.
" According to its report, many
laws which deal, for example with:
« + {Inter alin) , . . gambling and
irregular sexual behavier, ‘have
complicated the duties of the po-
lica, progsecutor and court and have
hindored the attaimment of a ra-
tional and just pennl eystem.'
TN *
The only reeson orgamized crime
reape huge profits from gam-
bing is becauss the public pesms
ta want to buy its product.
Thesa ara major prohlems for law
enforcement, bot how often are they
congidarad in the comtext of the
cry for law and order todgy? The
g;l:lic ian't afraid of the neigh-
who makes a 80-cont. bet every
day, but the police officer muat be
concerned, because he Is entrustad
with enforeing tha law.
The real point ia that lew should
repressnt justice. If the laws are
unjust, they should be changed.
If they era bgged on justice, order
will follow,a '
Thera is mn additionpl nepect of the
problems set forth above which should
be discussed, ‘We live in a densely popu-
Inted, urban gociety. It is
difficalt fox muthcitbms tll:‘ﬁnd times
or placea where they ms Vo vacy.
In responpe to those tl%g. the
g;:t :: p:] msf:nﬁmnﬂy guarantaad
vacy has svolved in aur jurds-
prudenca, '

Irving Brant, in 1966, postulated that
the right of privacy is a soclal right of
evary person, which is protected under
the concapt of procedursl due process. >

24

and other eorisl rights of every indivi-
dual, aa much g5 to prevent compulsory
gelf-incrimination, that gestch warrants
ors requived mnd the indiscriminate sel-
zure of private papers is forbiddem."™®
Unconsiitutional restriction of the
right was the basis upon which the Sup-
reme Court of the United States, in 1965,
foimd the Comnecticut statuts prohibit.
ing“the prescription and use of cantra-
¢ceptive devices ta be unanforceable.™?
More recontly, the eame Court held
that tha vight of privecy invalidated a
statute moking private, knowing possos-
eisn of admittedly “hard cors” pormo-
graphic filme n crime * The opinion
drew careful digtinctions betwean the
commercial distobution of such ma-
terial and ite privat® use, then went on
to point out: “fundamental is the right
to be fres, omoept in wvery limitod cir-
cumstances, from unwented govemn-
mental intruglana inte one's privacy.” 4
Justice Brandois' dizsent in Olmstead
v, Uniled States, wae cited with approval:
Thatr the makers of the Constitution con-
ferred upon the people, as againat the
gavernment, “the right to be let alone —
the most camprehenaive of righta and the
right most valued by svilized man,™*

The Supreme Cowt appears to be
moving consistently towards protecting
the privacy of all citizens from unneces-
Bary government intrugion, How wvalid
then, in any criminal statute regulating
morality which., for its enforcement,
requiras palice afficera to invade the
privacy of the individwal while with his
iriends, ut his shop. or sven in his bed-
room? )

It ia submitted that the actions of
competent, conasmting adults in privace
sre not the legitimate concern of the
criminal laws of New Jersasy. Conduect
which fs “sinful® ghould not, for that
reason alone, be "umlawful.” Restrictiva
Iegislation over many years had not —
and cannot — prevent such conduct. Thae
harm enused by the body politic in trying
to enforce such legislation far outweighs
any value that such legislation might
hava. The natare of our society mandates
that each citizen must ho left slone, to
wrostle with his individual rmoral deci-
sioms, fres from povernmental coercion.
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